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APPENDIX IXI· 
./ , 

ASBESTOS DEMOLITION AND RENOVATION CIVIL PENALTY poLICY 
Revised: May 5 I 1992 

The Clean A:ir Act Stationary Source Civil P.en~ty, Policy 
("General. P~tyPol.icy"'} provides quid.ance ~oJ:de.t.rm;ninq 'the 
amount of civil. penal..ties EPA wil.l. seek in pra-trial.: settJ.ement ", 
ot civil. judicial. actions under Section 113 (b) of. the Cl.eari. Air. 
Act ("the Act"). In addition, tha General Penalty Pol.i.cy is used 
by the Aqency in determjninq an appropriate penalty in 
administrative penalty ac:t'ions brouqht under. Section- 1.1.3 (d} (J.) 
of the Act. Due to certa~ unique aspects of asbestQS demolition 
and renovation cases, this Appendix provides separate qu.i.dance 
for determininq the gravity and economic benefit components of 
the penalty. Adjustment factors should be treated in accordance 
with the General Penalty Policy. 

This Appendix is to be used tor settlement purposes in civil 
judicial. cases involvinq asbestos NESRAP demolition and t 
renovation violations I but the Aqency retains the cliscretion to . 
seek the full statutory maximum penalty in all civil judicial 
cases which do not settle. In addition, for administrative 
penalty cases, the Appendix is to be used in conjunction with the 
General. P~al.ty Policy to determine an appropriate penal.ty to be ' 
pled in the administrative complaint, as ·well. as servinq as 
quidance for set""...l.ement amounts in such cases. If the lteqion 
is referrinq a civil action under Section 11.3 (b) aqainst a . 
demolition:or renovation source, it should recommend a minimum 
civil. penal.ty settlement amount in the referral. For 
administrative penalty cases under Section J.13 (d) (3.), the Rec;ion 
will. pl.ead the calculated penalty in its complaint. In both 
instances I consistent with. the General Penalty. Policy, the- lteqion 
should detemUne a "preli:minary deterrence amount" by assessinq 
an . economic benefit component and a qravity component. 'rhis 
amount may then be adjusted upward or downward by consideration 
of other factors, such as deqree of willfulness and/or 
neqligence, history o:f n0I?-compliance,1 ability to pay, and 
litigation risk. 

'the ·~it.y" component should ac:c::otmt for statutol:Y 
c::ri teria such. as the envircmmental harm· resul.tinq' :O:aIt tb.a 
violation, the. import:ance or the reqa.irement to· the reqa:la.tol:y' 

t .As discussed. irt the General. Penalty Policy, histcn:Y -af. 
noncompliance t:akes into account prioJ: violations o1! a.l.~ . 
envi.rcnmental. statutes. J:n addition, the litiqation, taut should 
consider' the extent ,to which. the qravity component has al.ready 
been in=eased for prior violations by .appl.ication of this 
Appendix. 

.' ,~ ... . .. -- " ..... . 
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SChe!!!.9, the duration o~ the violation, and the size o~ the . 
vio~ator. Since asbestos is a hazardous air pol~utant, the 
penal~ poli~y qenerates an appropriately hiqh gravity ~actor 
assac:l.a.ted Wl.th s\1l)sta.ntive violations (i.e. ~ failure to· adhere 
to ·work practices or to prevent visu,~e emissions from wasta 
disposu). Also., since noti~ication is essentiu to Aqeney 
enforcement, a notification violation may also warrant a hiqh 
qravity component, except for minor violations as set forth in 
the. chart for notification violations on paqe lS. 

I. GFAVlTX COMPONENT 

The chart on pages 15-16 sets forth penalty amounts to be 
assessed for notification and waste shipment. violations as part 
of the qravity component of the pena~ty settlement fiqure. 'rhe 
chart on paqe 17' sets forth a matrix for ca~c:ulatinq penalties 
for work-practice, emission and other violations of the asbestos~ 
NESRAP. • 

A. Notice Violations 

1. No Notice' 
. 

'rhe fiqures in the first line Of the Notification and Waste 
Shipment Violations chart (pp. 15-16) apply asa qeneral rule to 
failure to:notify, includinq those situations in which 
substantive violations occurred and those instances in which EPA 
has been unable to determine if s\1l)stantive vio~ations oc:c:urred. 

I.f EPA does not know whether substantive violations 
occurred, additional in£ormation, such as confirmation o~ the 
amount o~ asbestos in the facility obtained; from owners, 
operators, or unsuccess'ful bidders, may be obtained. by usinq· 
section 114 ~tsfor ~ormation or adm;n;strative subpoenas. 
I.f there has been a recent. purchase of the facil.i~, tl:1e.re may 
have been. a pra-sale audi.t of environmental. ~iablll.ties that 
miqht prove usetul. Failure to respcnd to suc;:h a request shoULd 
be assessed: an adcli.tional. penal.ty in accardance nth the General. 
Penalty Polley. The reduced amountS in the second. line of! the 
c:hal:t app:ty on1y ~ t:he Aqency can concl.uder f%'CIIIt;ts ~ -•.... -. 
inspe.etj.cm, !t State inspection, or 'other rel i ~le ~cn:ma.tXorrr • 
that the S01rrCe probabl.y aclde.ved compUance Wl.th al.l. ~ve 
reqail:emtmts. 

-
'2. r.ate~ Incomplete or .tnACc::m;a1:, N'otice 

Where notification 'is late, incolIlpleta or ~te, ~ 
Reqion should use the figureS in the c:hart, but has dis~1?l.on to 
insert appropriate fiqures in circumstances not addressed 111 ~e 
matrix. 'the important factor is the impact the. cam.pany'~ actl.on 
has on the Aqency's ability to monitor substantl.ve compll.ance. 
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B. Work-Practice, Emission and Other Violations 

Penalties for work-practice, emissions and other violations 
are based on the particular requlatory' requ.ire1Ilents -riola:tecl. . 
The figures on the chL~ (paqe 1.7) are for each day o~ documented 
violations, and each additional day of violation in the case of 
continuinq vio1.ations. The total ~iqur. is the SWD of the 
penalty assiqned to a violation of' each requirement. Apply the 
matrix for each distinct violation of sub-paragraphs of the 
regulation that would constitute a separate claim for relief if 
applicable (e.q.,§ 61.. 1.45 (c) (61(1), (ii), and (iii». 

The qravi ty component· also depends on the am.ount of asbestos 
involved in the operation, which relates to. the potential for 
envL~nmental harm .associated with improper remova1. and disP9sal.~ 
There are three cateqories based on the amount of asbestos, . 
expressed in. "units," a unit beinq the threshold for . ! 
applicability of the sul:.!stantive requ.irem.entS.2. If a job 
involves friable asbestcs on pipes and other facility components, 
the amounts of linear feet and square f.eet should each be 
separately converted tc' units, and the nUJl:lbers of units should be 
added toqether to arrive at a total. Where the only information 
on the amount of asbestcs inVolved in a partic:W.ar demolition or 
renovation is in cubic dimensions (volume), 35 cubic feet is the 
applicability limit which is specified in § 61..145(a) (1) (ii). 

'. . . 
Where the facility has been reduced to . rubble· prior to the 

inspection, information on the amount of asbestos can be souqht 
from the notice, the contract for removal or demolition, 
unsuccessful. bidders, depositions of the owners and operators or 
maintenance personnel., or frOm blueprints if available. The 
Reqion may also make use. of § 11.4 requests and § 307 subpoenas to 
qather information reqardinq the amount of asbestos at the 
faci~ity. :tf tha Reqion is unable to obtain specific: ~ol:Dl&tion 

. on the am.ount of asbestos invo~ved at the site ~0JIl the source, 
th. Reqion should use the lIaxi%!lUlll unit ranqa for Which.' lot has 
adeqaate evidence. 

Where there is evideca inc:licatinq tha,t ODl..y Jilu:t:~ or;~ &_. ~ __ :-' .. :'. 
demolition or renovation project involved i:IIlprop.er.stri.P£I%l1C7,', .. ~~. 
removal, cU.sposal or hancllinq, the Reqion may ca.lea1&ta. t:he.:­
nUlllber of uni.ts based upon. the amount of asbestos reaScmab1.T 
related to such: improp~ practice. For example., U ila:pl::cser 

2 'rhis. applic:abUity threshold is pres~:ibec! in 
61..1.45 (a) (1.)' as the combined amount of requl.atad.-asbestos 
containinq material. (RAaf) en at least 80 linear meters (26CJ 
linear feat)" of pipes, or at least 15 square meters (160". square 
feet) ·on other facility components, or at least 1. cubic: mater (35 
cubic feet) off facility components. 
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~g=oval is· observed in one room of a facility, but,it is appar~t 
that 1?he removal a~iviti~. in the remainder of the facility are. 
done 1n full complJ.ance Wl..th the NESBAP, the Region may c:al.c:ulate 
the number of Ul'lits· for ~ the roOlllr rather t:han the en.tiJ:e : '. . facility. '. . ........ , 

c. Gravity COlIlPgnent AdiuSl:ments 

~. Second and SUbsequent Violations 

Gravity components are adjusted ~ed on whether the 
violation is a first, second, or'subsequent (i.e., third, fourth, 
fifth, etc.) offense. 3 A "second" or "subse~entn violation 
should be determined to have occurred if, after being. notified of 
a violation by the local aqency, State or EPA at a prior 
demo~ition or renovation project, the owner or operator violates· 
the Asbestos ~SRAP requl.ations durinq another project, even if r 
different provisions of the NESHAP are violated... 'rhis prior 
notification cou1.d range from simply an . oral. or written warning 
to the filing-of a judicial enforcement action. Such prior 
notification of a violation is sufficient to triqqer treatment of 
any future. violations as second or subsequent violations1 there 
is no need to have an admission or judicial. determination of 
liability. 

Violations should be treated as second or subsequent 
offenses o~y if the new violations occur at a different time 
and/or a different jobsite. Escalation of the penaJ.ty to the 
second or subsequent cateqory should not occur. within the context 
of a single demolition or renovation project unless the project 
is accomplished. in distinct phases or is unusually lonq in 
duration. Escalation of the violation to the second or 
subsequent c:a.teqory is required, even. if the first violation is 
deemed to be "minor-.· 

. A violation of a i 1.l.3 (a) aclministrative order {An}- will 
qenerally be considered a "second. violation- gi.ven tha·I.enqth of 
time usual.l.y taken b~ora issuing an AO am:!. shoal.ct be ass~ed It 
separata'p~ty in accordance wi.th. the General;. PeDal.t!:.~llC:Y .. 

. If the case invo~ves mul.tiple potent:.tai. Ciar.nri;9nt:S: alict any 
ona of then is invol.ved in a second or sabs'eqWmt o~eDSe, the 
penalty shou:l.d be deri.vad based CIt th*- sedanc.t or smseqaeztt 
offense~' In such. instance~ the GcvermIIe11t ~ ~.= get the 
prior-cffenc:Unq pm:ty to pLy the exb:a panal.ties att::.ribt1tab~e to 
this factor. (See discussion bel.ow em appot:tiomnent crl! the, 
penalty). . 

3 Continuinq violations-are treated differently than second 
or subsequent. violations. See, Duration of Viola.tion, below. . 
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2. Duration of the Violation 

The Reqio~ should enbanc:e 'the qravity component ot. the , 
penalty accordinq to the chart (p. 17) to reflect the duration of 
the violation. lihere. the Reqion has evidence. of the. duration of 
a violation or can invoke the benefit of the·presumption of 
continuinq' v·iolation pursuant to Section 11.3·(e) (2) of the Act, 
the qravity component of the penalty should be increased by the 
number of adciitiona,l days of violation multiplied by the 
correspondinq number on the chart. 

In order for the presumption of continuinq noncompliance' to 
apply,. the Act requires that the owner or operator has been 
notified of the violation by EPA or a state pollution control 
aqency and that a prima. facie showinq can be made that the 
conduct or events qivinq rise to the violation are l.ikely to have 
continued. or recurred past the. date of notice. When these . 
requirements have been met,· the lenc;th of violation should 
include the date of notice and each Clay thereafter until the 
violator establishes the date upon wll.ich continuous compliance 
was achiev:ed • .. ' . . 

When there is evidence of an onqoinq violation and facts do 
not indicate. when compliance was achieved, presume the lonqest 
period of noncompliance for which there is any credible. evidence 
and calculate the duration of the violation based on that date. 
This period should include· any violations which occurred prior to 
the notification date if there is evidence to support such 
violations. However I if the violations are based upon the 
statutory presumption of continuinq violation, only those dates 
after notification may be included. When the presumption of 
continuinq noncompliance can be invoIcecl anc1 there is no evidence 
of compliance. ·the- date of completion of the demolition or .' 
renovation should be used as the date of compliance. (V.s. y, 
Tzavah Urban Renewal. Corp., "696 F. Supp. 1.01.3 (D.N'.J" 1988))" 
Where the:a bas been nc compliance and the demol.itiort or 
renovation a.c:ti.vi.ti.es are onqainq,. the penal.t.y shoul.cl be 
calculated as Q~ the date af thQ referral.. and l:aVi.secf upon at 
completion data or the date upon which c:o::ecticm ot. tJuir 
violatiOl1 occ:u:rs.;. 

Successive vi.ol.atioi1s exist at the sama tac:iU.ty when :there 
is evidence ot viola.t1.ons on separate days, bU.t no' evidence (or 
presumpt:i.on} that ~ vio.l.ati.ons were continuing- durincJ, the 

. 
4 'rhe. court in T'zayah held that f'or purposes:. o.f asl:Iestos 

NESRAP requ..i.rements', a demolition or renovation project has not 
been completed until- the DSDP haS. been compl.ied with and all 
a~bestos Waste has been properly disposeci. 696 F. Supp·. at 1019. 
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interveninq days. For, example I where there has been more than 
one inspection and no evidence o~ a continuinc; viol.ation ' 
violations uncovered at each inspection should be cal.c:a.I.~ted as , 
s~parate successive violations. As discussed 1rr 'Seet:i.i::In C""(%J'.'~~., "< ':"~:~< ,;:::s.:-J 
above, successive violations occurrinq at a singl.e demo1ition or ,"- ~'~'" ~ 
renovation pr~ject will each be treated as firsC violations, 
unless they are initially treated. as second or subsequent 
violations based upon afindinq of prior violations at a 
different jobsite or because they warrant escal.ation based upon 
the fact that the current job is done in distinct phases or is 
unusually lonq in duration. The chart on paqe l6 reflec:ts that 
additional days of violation for 'which there is inspection 
evidence are assessed'the fuJ.l substantive penalty amount while 
additional days based, upon the preswnption of continuinq 
violation are assessed only ten percent of the substantive 
penalty per day-. 

Since asbestos projec:+-..s are usually short-lived, any 
correction of substantive violations must be prompt to be 
effective. Therefore, ~A expects that work practice violations 
brouqht to the attention of an owner or operator wiJ.l. be 
corrected ,promptly I thus endinq the presumption of continuinq 
violation. Tobis correc--ion should not be a mitiqatinq factor, 
ra~er ~s policy recoqnizes that the faUure to promptly 
correct the environmental harlll and the attendant human health 
risk implicitly increases the gravity of the violation. In 
particularly eqreqious cases the Reqion should consider enhancinq 
the penalty based on the factors set forth in the General PenaJ.ty 
Pol'icy. 

3. SiZe ot the Violator 

, 
• 

An 'increase in the qravity cOlllPonent based upon the 'size of 
the violator's buSiness should be calculated in acccmance with 
the General. Penalty Policy. Where there are 1III1l.tiple defendants,. 
the Reqian bas discretion to base the size oj! the viol.a1::a%: . 
cal.cul.a.ticn on any one or'all o~ the defendants~ asset:s-', '!he .:', .::.; 
Reqion may cheese to use the size ot" th~ 1II.O:a cal.pabl.e ~encfa,!,:-" ,-" _ - ~''''~",: 
i~ such dete%:mina.tion is warranted by 'the :facts ~ tJ1e:~ ~;::.~: .- r' ':""!'~~ 
may choose. to caJ.c:ul.ate each defendant's ~iz. s~tel.~ ~~" , '. ' . ',Y".;.. ',: 

apporti.on this part of" the. penalty (see disc:assl.Cm· oj! " . 
appox::ti.omaent below). .. 

This component is a., measure of the economic b~it accruinq 
to the 9pentor (usuall.ya contractor), the facil.ity owner, or ' 
both, as a result of noncompliance with the asb~os ~a~ons. 
Information on actual economic benefit should be used lot 
available. It is difficult to determine actual economic benefit, 

,-
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but~' comp~i~o~ of ~uccessful bids with the s~c~~ful bid~y 
provl.~e an l.n.l.tl.al POl.nt of departure. A comparl.son of the . 
operator' s . actual. expenses with the contract price is another 
indicator. In the absence of reliable informa.~oir. ~a .. ,: 
de~endant • s actual expanses, the attached chal:t ~iaes' f:i:qt.ires· ~ 
wtueh. may be ~ed as a nrule of thu:m!::ln to cleternti ne the costs of 
strippinq, removinq, disposing- of anc:l handl:inq asbestos in 
compliance with § 61.145(c) and §61·.1.50. The fiqures are based 
on rouqh cost:. estimates of asbestos re:mova1 natl.onwide. If any 
portion of the job is done in cOlllpliance, the economic: benefit. 
should be based only on the asbestos improperly handled. It 
should be assumed, unless there is convinc:inq evidence to the 
contrary, that all strippinq, removal, dispqsal. and. handlinq was 
done improperly if such improper practices ·are observed by the 
inspector. 

III. APPORTIONMENT OF THE PENALTY 
• • 

This poliey is intended. to yield a minimum settlement 
penalty fiqure for the :case. as a whole. In many cases, more than 
one contract~r and/or the facility owner ~l be named as 
defendants. In such instances, the Government should qenerally 
take the position of saekinq a su:m for the· case as a whole, which 
the mul.tiple d.efendants can allocate amonc; themselves as they 
wish. On the other hand, if one party is particularly d~ervinq 
of punishment so as to deter ~ture violations, separate 
settlements may ensure that the offend j nq party pays the 
appropriate penalty. 

It is not necessary in applyinq this penalty poliey to 
allocate the economic benefit to each o~ the parties precisely. 
The total benefit ac=uinq to the parties should be used for this 
compone'ttt. Oepanc:linq on the circwastanc:as, the econc:naic: benefit. 
may ac:tuall.y be spl~t amonq, the parties in: any combiDa't:ion. For 
example, U the. contractor c:ha.rqes the. owner f"air 1.IlII%'ket val.ue 
for compliance with. asJ:)estos removal. reqairements and f"af1s ta 
comply, the contractor has derived an aeano:rdc: benef'i.t ~. '!=b- ' 
owner has not. If the eontl:actor und.er1:Ji.ds bacaJma" ~t di::le$ Dat . 
factor in compliance with asbestos ~. ttra ~,fq., . , '.-. ~! t -.i 

owner has realized the full. amount. o~ the fiDamc:fal 'S&'9iDgs.. ern ' 
such an instance, the contractor may have al.sO 2:8CIdve4 a beDef'it -. . - ' 
wttidt is hal:der to quantify - obtai.ninq the ~ct: by vfx:tue. o~ 
tlle low bid.) " . : " .' 

. . ' 

. 'rhere are e:ircmaStaliees in which. the c;ave:c I ""aut: may t:r.r to 
inf1.u:ence apportionment of the penalty. Far example, U one 
party is a. second offender, the GoVel:lDlent may tJ::y to assure ~t 
such. party. pays the portion of the penal.ty att.ri,butable to the 
second offense. If one party is' known. to have reaI.ized all or 
lIlost of th~ economic benefit., that party may be asked to pay for 



that a.mo~t •. other circumstances may arise in wh~c::!l. one PL.~_ 
appears more culpa.b~e than others. we realize, however, 'that· it 
may be impractical. to ctic:tata allocation of the.' penaJ.ties in 
negotiating: a settl.ement. with mul.tipl:e ~endants_ The ,'. _.~ .. 
Government should therefore adopt a sinqloe "bottom. loine"" sum. for 

. the case and should not reject a. settlement Which meets the 
bottom line because of the way the amount is a~ortioned. 

: Apportionment of the penalty in a DLUl.ti-defendant case may 
be required if one party is' willing to settle and others are not. 
In such circ:u:mstances, the Government shoul.d take the position 
that if certain portions of the penal.ty are attributable to such 
party (such as economic benefit or.second o;fense), that party 
should pay those amounts and a· reasonable portion of the amounts 
not directly assiqned' to any single party. However, the 

,Government should also be f~exible enough to mitigate the penalty 
for cooperativeness in accordance with the General. Penalty ! 
Policy. If a case is settled as to one. d~endant, a p8nal.ty no1: 
less. than the balance of the 'settlement fiqure for the case as a 
whole should be sought. from. the ]:,emailti.nq defendants. 'rhis 
remainder can be adjusted upward, in accordance with the general 
Civil Penalty Policy I if the circumstances warrant it. Of 
course, thE! case can also be. litigated against the remaining 
defendants for the maximnm attainable pena.l.ty. In order to 
assure that the fUl.l penal.ty amount can be collected from 
separate settlements, it is reCOlllDlendecl that the. litigation team 
use ABEL calculations, tax returns, audited. financial statements 
and other reliable financial. doct.1:Ilents for all. defendants prior 
to making settlement offers. 

'IV • 0T'RJm CONSnJEBATXQNS 

.- 'I'he policy seeks substantial. penal.ties· fOl: subs~ti .. e 
violations and repeat violations. Penal.tiasshoUl.d qenera.lly be 

. sought for aU. viol.ations 'wh.icJ::L fj.t these. cateqorias. If a. 
company, knowinqly via.lates the requla.ticms, p~arlY if the 
violations are severe.· or the c:cm:pany has a pn.or l1isto~ .. of . 
violations,. the. Reqicn shoul.4 c;onsider inl.tiatinq & c:rl·, n aJ 
enforcement ac:t:i.on. ,. . . 

. . 

'rhe best way to p:avem:. ~ violations of notice'and work 
practice requirements is· 1= easure' that· mana.qeman.t procedureS ~d 
traini nq pro9l=UlS aJ:e in plaCei ta.. mai.nta.in. compliance. SUCh 
injunc:tj.ve l:el.i.e1!.' in. ~. aatuJ:e o~ ez:tri.l:onmental.. aucU.tinq and 
compliance c:e:tificaticm: or ~ asbestas contral. pr09L~, 
are desirable provisions. to inclucle in c:cmsent decrees .attluq 
asbestos viol.a.tians. . 
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Hotk-braat!OI, I11.810n aDd otber Violations 

Grayity component 

Total amount of 
asbestos involved ~f~f~ to the operatigntioq 

S 10 units 

> 10 units 
but ~ So units 

$ 5,000 

$10,000 

Each add. 
day of 
violAtion 

$ !SOO 

$ 1,000 

Beggnd 
violation 

$15,000 

$20,000 

lach add. 
dAY of 
Viglatlon 

$ 1,500 

$ 2,000 

bcb Add,. I 

subgaUU'Dt, dJ.~. 
yiolatigbA, yJgIAt10n 

$25,000 $ 2,500 

$25,000 $ 2,500 

> 50 units $15,000 $ 1,500 $25,000 $ 2,500 $25,000 $ 2,500 , _______ ~ __________ ~ _________________________________ ~ _________________ ~ ________ ~. __ M_~_~ __ 
unit - 260 linear feet, 160 square feet or 35 cubic feet - if more thah Dna 1s lnvolved, 
convert each allount to units and add together '. 

'. 
Apply Matrix separately to each violation of 161.145(a) and'each sub-paragraph D~ 
I 61.145(c) and, 61.150, except 161.150(d) (waste shipment 'records) which 1s treated as a 
one time violation and J 61.150(c) (vehicle marking) (see cbart on pages 15-16)I.calculate 
additio~al days of violation, ~hen applicable, for each sub-paragraph -Add to~ether 

Benefit compon@nt 

For asbestos on pipes' or other facility components: 

$20 per linear, square or cubic foot of asbestos for any substantive vidlation. 

\ .... 


